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Case No. 900040-CA 
Priority No. 2 
BRIEF OF RESPONDENT 
JURISDICTIONAL" STATEMENT 
Jurisdiction is conferred on this court pursuant to Utah 
Code Ann. §77-35-26 (2) (a) (1953 as amended) and Utah Code ann. 
§78-2a-3(2)(c) (1953 as amended) whereby a criminal defendant in the 
Circuit Court may take an appeal from a judgment of conviction to 
the Utah Court of Appeals. 
STANDARD OF REVIEW 
When reviewing questions of corpus delicti the "court is 
obligated to view the evidence and all reasonable inferences to be 
drawn therefrom in accordance with the trial court's findings. 
"State v. Kimbel, 620 P.2d 515,517 (Utah 1980)-
STATEMENT OF CASE 
Markham was charged by information with Possession of 
Alcohol by a Minor, a Class B Misdemeanor, in violation of Utah Code 
Ann. § 32-A-13 (1953 as amended). On December 18, 1989, he was 
found guilty of that charge at a bench trial before the Honorable 
Maurice D. Jones. After the State presented it's case in chief, 
Markham moved for a directed verdict on two grounds: (1) that the 
State had failed to prove a corpus delicti, and (2) that the State 
had failed to prove the liquid that Markham had in his possession 
was alcohol. The trial judge denied the motion on both grounds. 
Markham is appealing the denial of the directed verdict on the 
ground that the State failed to prove a corpus delicti. 
STATEMENT OF FACTS 
On October 27, 1989, the Kappa Sigma fraternity held a 
Halloween party (Transcript "hearinafter T.", 26 at 23-25);(T.27 at 
1-11). There were eighty to one hundred people at the house. (T.7 
at 11,20). According to defense witness Richard Curry, there were 
200 people at the party and that eighty to one hundred were 
consuming alcohol.(T.23 at 5 - 9). Every room in the house 
contained people consuming alcohol. (T.8 at 1 - 3). 
A Salt Lake City Police Officer was stationed at the front 
door of the fraternity house in order to control the use of alcohol 
by the house guests. (T.7 at 11-18). The officer stamped the hand 
of each guest able to show identification proving that he or she was 
over twenty-one. (T. at 11-18). 
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On that same night, at approximately eleven-fifty-nine p.m., 
Officer Buckmiller was dispatched to the fraternity house. (T.6 at 
17-20). Officer Buckmiller was dispatched to aid the Salt Lake City 
Police Officer in clearing out the party. (T.6 at 17-25). Officer 
Buckmiller has six and one-half years experience as a police officer 
and detective.(T.6 at 14-16). 
While descending a short stairway inside the fraternity 
house, Officer Buckmiller noticed a male dressed in a Tarzan 
costume. The male dressed in the Tarzan costume was holding a 
Budweiser Beer can in his right hand. (T.8 at 12-24). Buckmiller 
later identified the male in the Tarzan costume as Rick Markham. 
(T.9 at 4-13). Immediately upon recognizing Officer Buckmiller, who 
was in uniform, as a law enforcement official - Markham ducked in to 
the nearby shower area. (T.9 at 19-25). Several other people were 
hiding in the large shower area. (T.10 at 3-9); (University of Utah 
Police Department Detail Report, "hereinafter Police Report," at 1). 
Officer Buckmiller followed Markham into the community 
shower. He saw Markham, who was standing behind several people, 
bend down and set the can of Budweiser Beer on a drainage ledge. 
(T.10 at 3-9) o When Markham set the beer can down it fell over and 
it's contents partially spilled. (T.10 at 14 - 19). Officer 
Buckmiller described the contents of the can as amber, frothy and 
appearing to be beer. (T.ll at 16 - 18). Officer Buckmiller picked 
up the can and stated that it smelled like beer. (T.12 at 1 - 6). 
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Officer Buckmiller also smelled alcohol on Markham's breath. (T.12 
at 18 - 21). At this time, Markham was not in custody. (T.13 at 12 
- 17). 
Officer Buckmiller then asked Markham his age. (T.13 at 
9). Markham stated that he was twenty and that his birthday was on 
December 18, 1968. (T.13 at 11). The age and the birth-date that 
Markham gave Officer Buckmiller were consistent. (T.14 at 21). 
When arrested Markham was unable to produce any 
documentation showing his age. (police report at 1). 
At trial Markham testified. He did not deny admitting to 
Officer Buckmiller that he was twenty. (T.26 - 32). 
SUMMARY OF ARGUMENT 
Markham's statement that he was twenty-one is admissible as 
a statement against penal interest. Markham*s statement may be used 
in conjunction with independent evidence to prove the corpus 
delicti. The State has proven the corpus delicti by using 
independent evidence in combination with Markham's statement. 
ARGUMENT 
POINT I. THE STATE PROVED THE CORPUS DELICTI 
Corpus Delicti "means literally, the body of the crime; 
and . . . as it is used in regard to proof of crime, it refers only 
to the evidence that a crime has been committed . . . This is quite 
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apart from the question of who committed it, or whether the accused 
was involved therein. Indeed the corpus delicti of a crime may be 
plainly evident, although the perpetrator is never apprehended or 
remains unknown." State v. Cazier, 521 P.2d 554, 555 (Utah 1974). 
To show corpus delicti the state must present evidence (1) 
that the injury specified in the crime occurred, and (2) that this 
injury or harm was caused by someone's criminal activity* State v. 
Petree, 659 P.2s 443,444 (Utah 1983)-(citing State v. Knoeffler, 563 
P.2d 175,176 (Utah 1977). 
In the case before the bar the injury to society and the 
criminal activity are not distinct. Both can be described as the 
possession and/or consumption of alcohol by a person under the age 
of twenty-one. 
A. Markham's Admission That He Was Twenty May Be Considered 
When Determining If The State Has Shown The Corpus 
Delicti. 
Utah case law does not hold that the admission of a 
defendant may not be considered when determining if the state has 
proven corpus delicti. Case law holds that there must be 
independent evidence in addition to defendant's admission. State v. 
Ferry, 275 P.2d 173 (Utah 1954); State v. Weldon, 314 P.2d 353,354 
(Utah 1957); State v. Knoeffler, 563 P.2d 175,176 (Utah 1977) .-State 
v. Anderson, 561 P.2d 1061, 1062 (Utah 1977). As noted in State v. 
Weldon "the evidence independent of the confession need not estalish 
the corpus delecti by seperate, full or positive proof, . . . the 
whole evidence, including the confession, may be considered together 
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in determining whether the corpus delicti has been satisfactorily 
established," State v. Weldon, 314 P.2d 353,356 (1957). 
In the present case there is independent evidence that 
Markham was under twenty one, and therefore; his admission that he 
was twenty may be considered when determining if the State proved 
the corpus delicti. 
B. Markham*s Confession Is Admissible As A Statement 
Against Penal Interest. 
Statements against penal interest are not subject to 
exclusion as hearsay. State v. Drawn, 133 Utah adv. Rep. 24, 27 
(1990) . 
State v. Ferry does not hold that admissible hearsay must be 
excluded when considering evidence of corpus delicti or a directed 
verdict. In State v. Ferry the defendant was charged with illegal 
carnal knowledge. The defendant made a written confession. An 
officer testified that when the victim asked defendant if he had 
carnal knowledge with her; the defendant responded "Yes". There was 
no independent evidence of the crime other the defendant's 
confession and the statement of the officer, as to the conversation 
between the victim and the defendant. The victim refused to appear 
in court. The court stated that the admissible hearsay was really a 
second confession. The court held that the evidence although 
admissible, was of doubtful materiality and fell short of the 
quantum and quantity of evidence required to prove the corpus 
delicti prior to using a confession to establish quilt. Ferry, 275 
P.2d at 174. 
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In the present case Markham's statement that he was twenty 
is admissible to prove the corpus delicti under Rule 804(b)(3). 
Markham's statement is an exception to the hearsay rule as an 
admission against penal interest. Rule 804(b)(3) describes a 
statement against interest as: 
la] statement which was at the time of its making 
so far contrary to the declarant's pecuniary or 
proprietary interest, or so far tended to subject 
him to civil or criminal liability . . . that a 
reasonable man in his position would not have made 
the statement unless he believed it to be true. 
Therefore, Markham's admission may be considered along with other 
independent evidence of the corpus delicti. State v. Weldon, 314 
P.2d at 356. 
C. The State Presented Independent Evidence Of The Corpus 
Delicti. 
The corpus delicti need not be shown beyond a reasonable 
doubt. State v. Ferry, 275 P.2d 173 n.2 (Utah 1954). The evidence 
must only be clear and convincing. Ferry, 275 P.2d at 173; State ex 
rel K.D.S., 578 P.2d 9, 11 (Utah 1978). "Criminal agency . . . may 
be proved by circumstantial evidence and the reasonable inferences 
to be drawn therefrom. "State v. Petree, 659 P.2d 443, 444 (Utah 
1983) . 
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From the circumstantial evidence and the reasonable 
inferences that can be drawn therefrom the state has shown the 
corpus delicti. Officer Buckmiller saw Markham with a Budweiser 
Beer can in his hand. Markham attempted to avoid contact with 
Officer Buckmiller, whom he had identified as a law enforcement 
officer. Officer Buckmiller followed Markham into the community 
bathroom. He saw Markham place the beer can on the floor. Officer 
Buckmiller identified the contents of the can as beer by sight and 
smell. He also smelled beer on the breath of Markham. Officer 
Buckmiller then asked Markham how old he was. As noted in the fact 
statement, Police were stationed at the front door stamping the 
hands of all guest who could prove that they were twenty-one years 
of age. We may reasonably infer that Markham's hand did not bear a 
stamp indicating that he was twenty-one or older. If Markham's hand 
had been stamped, Officer Buckmiller would not have needed to ask 
Markham if he was of age. Furthermore, one can infer that defendant 
was underage to drink or possess alcohol by his furtive actions of 
ducking into the shower, hiding from a uniformed officer and putting 
the beer onto the floor in Officer Buckmiller's presence. None of 
these behaviors would be necessary or consistent with one who is 
over twenty-one years old since it is not illegal to drink or 
possess beer if one is over twenty-one years of age. 
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All of the evidence and the reasonable inferences that can 
be drawn from it indicate that Markham was a minor in possession of, 
and/or consuming alcohol. Therefore, the State has proven the 
corpus delicti. 
D. Corpus Delicti Rule Is To Insure Justice Not To Protect 
Guil±X. 
The rule of corpus delicti had its origins in the English 
courts and was originally applied in homicide cases. State v. 
Weldon, 314 P.2d 353, 354 (1957). The rule has been extended to 
other crimes. When applying the rule courts have used it to protect 
against convicting the innocent not as a device to protect the 
defendant who reeks with guilt. Weldon, 314 P.2d at 355. The rule 
of corpus delicti "should be applied with caution and not permitted 
to be used as a technical obstruction to the administration of 
justice." Weldon, 314 P.2d at 356. 
CONCLUSION 
The elements of this crime are purchase, possession or 
consumption of alcohol by a person under the age of twenty-one. 
Utah Code Ann. §32A-12-13(1). Officer Buckmiller personally 
witnessed Markham in possession of a beer can. Officer Buckmiller 
identified the liquid in the can as beer by both sight and smell. 
He also smelled beer on Markham*s breath. By Officer Buckmiller1s 
testimony the State proved that Markham was in possession of 
alcohol. Similarly, the State proved that Markham had consumed 
alcohol. 
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After verifying that the liquid in MarkhanTs possession was 
alcohol, Officer Buckmiller asked Markham his age. We can infer 
from Buckmiller's question that Markham*s hand was not stamped. We 
can infer from defendant's behavior of ducking, hiding and 
abandoning the beer that he was not old enough to legally possess 
beer. Officer Buckmiller testified at trial concerning MarkhanTs 
admission that he was under twenty-one. Officer Buckmiller's 
testimony as to Markham1s statement is admissible under Rule 
804(b)(3) Utah Rules of Evidence, as a statement made against penal 
interest. The combination of the independent evidence and Markham's 
confession were sufficient to prove the corpus delicti. The State 
proved that Markham was under the age of twenty-one and consuming 
alcohol. The State proved the corpus delicti 
Lis _ Respectfully submitted thi daj of August, 1990 
VIRGINIA CHRISTENSEN 
Depury County Attorney 
Mailed/Delivered a copy of the foregoing to Salt Lake Legal 
Defender Association, 430 East 500 South, Salt Lake City, Utah 
84111, this 7*^ day of August, 1990 
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ADDENDUM A 
Utah Code Ann. §32A-12-13 (1953 as amended) provides: 
(1) It is unlawful for any person under the age of 21 years 
to purchase, possess, or consume any alcoholic beverage or product, 
unless specifically authorized by this title. 
(2) It is also unlawful for any person under the age of 21 
years to misrepresent their age, or for any other person to 
misrepresent the age, or for any other person to misrepresent the 
age of a minor, for the purpose of purchasing or otherwise obtaining 
an alcoholic beverage or product for a minor. 
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Rule 804 UTAH RULES OF EVIDENCE 
medical report made by consulting physician to 
treating physician, 69 A.L.R.3d 104. 
Admissibility, as res gestae, of accusatory 
utterances made by homicide victim before the 
act, 74 A.L.R.3d 963. 
Admissibility of computerized private busi-
ness records, 7 A.L.R.4th 8. 
Admissibility in evidence of professional di-
rectories, 7 A.L.R.4th 638. 
Admissibility of visual recording of event or 
matter as to physical or documentary evidence 
or the like — modern cases, 27 A.L.R.4th 105. 
Rule 804. Hearsay exceptions; declarant unavailable. 
(a) Definition of unavailability. "Unavailability as a witness" includes 
situations in which the declarant: 
(1) is exempted by ruling of the court on the ground of privilege from 
testifying concerning the subject matter of his statement; or 
(2) persists in refusing to testify concerning the subject matter of his 
statement despite an order of the court to do so; or 
(3) testifies to a lack of memory of the subject matter of his statement; 
or 
(4) is unable to be present or to testify at the hearing because of death 
or then existing physical or mental illness or infirmity; or 
(5) is absent from the hearing and the proponent of his statement has 
been unable to procure his attendance by process or other reasonable 
means. 
A declarant is not unavailable as a witness if his exemption, refusal, claim of 
lack of memory, inability, or absence is due to the procurement or wrongdoing 
of the proponent of his statement for the purpose of preventing the witness 
from attending or testifying. 
(b) Hearsay exceptions. The following are not excluded by*the hearsay 
rule if the declarant is unavailable as a witness: 
(1) Former testimony. Testimony given as a witness at another hear-
ing of the same or a different proceeding, or in a deposition taken in 
compliance with law in the course of the same or another proceeding, if 
the party against whom the testimony is now offered, or, in a civil action 
or proceeding, a predecessor in interest, had an opportunity and similar 
motive to develop the testimony by direct, cross, or redirect examination. 
(2) Statement under belief of impending death. In a civil or crimi-
nal action or proceeding, a statement made by a declarant while believing 
that his death was imminent, if the judge finds it was made in good faith. 
(3) Statement against interest. A statement which was at the time of 
its making so far contrary to the declarant's pecuniary or proprietary 
interest, or so far tended to subject him to civil or criminal liability, or to 
render invalid a claim by him against another, that a reasonable man in 
his position would not have made the statement unless he believed it to 
be true. A statement tending to expose the declarant to criminal liability 
and offered to exculpate the accused is not admissible unless corroborat-
ing circumstances clearly indicate the trustworthiness of the statement. 
(4) Statement of personal or family history. (A) A statement con-
cerning the declarant's own birth, adoption, marriage, divorce, legiti-
Admissibility of visual recording of event or 
matter giving rise to litigation or prosecution, 
41 A.L.R.4th 812. 
Uniform Evidence Rule 803(24): the residual 
hearsay exception, 51 A.L.R.4th 999. 
Admissibility of school records under hear-
say exceptions, 57 A.L.R.4th 1111. 
Exception to hearsay rule, under Rule 
803(11) or Rule 803(12) of Federal Rules of Ev-
idence, with respect to information contained 
in records of religious organization, 78 A.L.R. 
Fed. 361. 
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